
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

RICHARD P. MARBURGER, Trustee ) 

of the Olive M. Marburger Living Trust ) 

and THIELE FAMILY, LP,   ) 

      ) 

    Plaintiffs, ) 

      ) 

  v.    )   Civil Action No.2:15-cv-00910-CRE 

      ) 

XTO ENERGY INC.,   ) 

      ) 

    Defendant. ) 

 

UNOPPOSED MOTION FOR PRELIMINARY CLASS CERTIFICATION,  

APPROVAL OF SETTLEMENT AND APPOINTMENT OF CLASS COUNSEL  

 

 NOW COME plaintiffs and by their undersigned counsel submit the following Motion 

for Preliminary Class Certification, Approval of Settlement and Appointment of Class Counsel 

and, in support thereof, state as follows: 

 1. This is a purported class action brought on behalf of a class royalty interest 

owners in certain oil and gas leases in which Phillips Production Company, Phillips Exploration, 

Inc., PC Exploration, Inc., Phillips Resources or any entity affiliated with any of them 

(“Phillips”) is the lessee for oil and gas interests in Pennsylvania.  The relevant leases have been 

assigned to or are under the control, direct or indirect, of defendant XTO Energy Inc. (“XTO”). 

 2. Each of the oil and gas leases at issue states that the royalty for gas shall be “equal 

to [a specified percentage] of the proceeds received from time to time by lessee for all gas … 

produced, metered and sold, less lessor’s prorate share of any severance or excise tax imposed by 

any governmental body,” and none contains a provision that expressly mentions post-production 

expenses (a “Phillips Standard Lease).  Whenever they were incurred, XTO netted-out certain 

post-production costs from the proceeds received for gas produced under the Phillips Standard 
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Leases and paid royalties on the net amount of the proceeds.  Plaintiffs claim that paying 

royalties on net proceeds after netting-out post-production expenses breached the royalty 

provision in the Phillips Standard Leases. 

 3. The parties have engaged in litigation and discovery for more than two years and 

sharply dispute the claims and assertions in this action.  XTO denies and continues to deny that it 

breached the Phillips Standard Leases, that it has any liability to plaintiffs, and that a class could 

be certified. 

 4. The parties, as required by this Court’s rules, engaged in a lengthy mediation 

before the Honorable Edward N. Cahn (Ret.), a former Chief Judge of the United States District 

Court for the Eastern District of Pennsylvania.  As a result of the mediation, the parties 

compromised their positions and reached an agreement in principle to settle and compromise this 

action on a class-wide basis. 

 5. Plaintiffs and XTO have executed a Class Action Settlement Agreement (the 

“Settlement Agreement”), a redacted copy of which is attached as Exhibit 1, by which they 

propose that this action be settled and compromised after notice and hearing pursuant to 

Fed.R.Civ.P. 23(e).  Under the Settlement Agreement, XTO will pay to the settlement class 

$11,010,000, an amount that represents essentially the entire amount of post-production costs 

that XTO netted-out from royalties it paid under the Phillips Standard Leases.  In turn, XTO will 

be permitted under the terms of the Final Order approving the settlement to net-out post-

production costs when calculating royalty payments under Phillips Standard Leases in the future. 

 6. The parties aggressively negotiated the Settlement Agreement through 

experienced and well-informed counsel, at arm’s length and in good faith.  (Declaration of the 

Honorable Edward N. Cahn (Ret.) in Support of Motion for Preliminary Approval of Class 
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Action Settlement ¶ 12 (the “Judge Cahn Declaration”))  At the time of the settlement, the parties 

had engaged in substantial discovery, and the record contained responses to requests for 

admission, exhibits, deposition transcripts, discovery responses, expert reports and transcripts of 

expert testimony.  All requirements for preliminary approval of the Settlement Agreement have 

been met. 

 7. The Settlement Agreement encompasses the following Settlement Class:  

Every individual and entity, including every predecessor and successor-in-

interest, who possessed a royalty ownership interest at any time between January 

2012 and October 1, 2017, in an oil and gas lease with Phillips Production 

Company, Phillips Exploration, Inc., PC Exploration, Inc., Phillips Resources or 

any entity affiliated with them or any of them (‘Phillips’) covering oil and gas 

interests in Pennsylvania: (i) which lease states that the royalty for gas shall be 

‘equal to [a specified percentage] of the proceeds received from time to time by 

lessee for all gas … produced, metered and sold, less lessor’s prorate share of any 

severance or excise tax imposed by any governmental body; (ii) which lease does 

not contain any provision that expressly mentions post-production expenses, 

including any such language in a ‘Market Enhancement’ provision, (iii) which 

lease has been assigned to or is or was under the direct or indirect control of XTO 

(a lease that satisfies (i), (ii) and (iii) being a ‘Phillips Standard Lease’); and (iv) 

which individuals and entities were identified by XTO on October 16, 2017, in a 

spreadsheet named ‘Marburger final numbers,’ as revised November 15, 2017, 

which it provided to plaintiffs’ counsel and the Settlement Administrator.  The 

Settlement Class excludes (a) any lessor under any such lease who has an existing 

lawsuit against XTO separate from this action related to alleged underpayment of 

royalties under Phillips Standard Leases by XTO; (b) any oil and gas lease that 

determines the royalty based on ‘value;’ (c) any person who is an officer, director, 

employee or agent of Phillips or XTO; (d) any person or entity who has 

previously released XTO from liability concerning any claims asserted in this 

action; (e) the United States; and (f) the Commonwealth of Pennsylvania. 

For the reasons set forth in the Brief in Support of Unopposed Motion for Preliminary Approval 

of Class Certification, Approval of Settlement and Appointment of Class Counsel, which is 

incorporated herein, the Court should preliminarily certify the above settlement class and 

approve and direct that the Notice attached hereto as Exhibit 2 be provided to the settlement 

class. 

 8. Plaintiffs’ counsel, David A. Borkovic, has extensive experience in litigating 

Case 2:15-cv-00910-CRE   Document 64   Filed 11/16/17   Page 3 of 5



4 

 

complex litigation, including class actions involving oil and gas leases, and has previously been 

appointed as lead counsel for plaintiffs in class actions arising out of oil and gas leases. 

 9. Thiele Family LP and Richard P. Marburger are adequate class representatives for 

purposes of preliminary approval of the Settlement Agreement. 

 10. As set forth in the Notice, members of the Settlement Class will be permitted to 

opt-out or file objections to the Settlement and may be heard at the Final Hearing. 

 11. Plaintiffs incorporate by reference the Judge Cahn Declaration, the Declaration of 

David A. Borkovic in Support of Plaintiffs’ Motion for Class Certification with exhibits 

[Document No. 41], and the Declaration of David A. Borkovic in Support of Plaintiffs’ Class 

Certification Reply Brief with exhibits [Document No. 52] 

 WHEREFORE, for the foregoing reasons, plaintiffs respectfully request that the Court 

enter the attached Preliminary Approval Order. 

Dated:  November 16, 2017 

/s/ David A. Borkovic 

David A. Borkovic, Esq. 

Pa. I.D. No. 23005 

Of Counsel,  

Jones, Gregg, Creehan & Gerace, LLP 

411 Seventh Avenue, Suite 1200 

Pittsburgh, PA 15219 

(412) 61-6400 

dab@jgcg.com 

 

Counsel for the representative and class 

plaintiffs 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and correct copy of the foregoing Unopposed Motion for 

Preliminary Class Certification, Approval of Settlement and Appointment of Class Counsel was 

served this 16th day of November, 2017, upon all counsel of record through the Court’s 

electronic filing system to: 

 

Kevin C. Abbott, Esquire 

kabbott@reedsmith.com  

 

Nicolle R. Snyder Bagnell 

nbagnell@reedsmith.com 

 

Justin H. Werner, Esquire 

jwerner@reedsmith.com  

 

 

 

 

/s/ David A. Borkovic    
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