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APPLICATION FOR REARGUMENT EN BANC 
 

I. INTRODUCTION 

Hydraulic fracturing is not new in Pennsylvania.  It has been utilized in 

the vast majority of the more than 75,000 conventional and unconventional 

wells drilled in this state over the past 50 years.  Improvements to this widely 

used method to extract oil and gas, coupled with another long-existing method, 

horizontal drilling, have allowed Pennsylvania to become the second largest 

natural gas producing state in the country.  Conducted under permits granted 

by the Pennsylvania Department of Environmental Protection, it not the kind 

of activity that should be subject to a new type of tort liability.  Yet the panel’s 

decision creates a new type of tort liability for hydrofracturing without a 

principled basis for breaking with established Pennsylvania law, which, for 

more than 100 years, has encouraged the efficient use of the Commonwealth’s 

natural resources and rightly limited liability for oil and gas extraction.   

The exploration of Pennsylvania’s vast oil and gas reserves is a major 

industry of great national importance.  This industry has placed our 

Commonwealth at the vanguard of creating national energy independence, 

while also creating jobs and significant new income to rural property owners in 

Pennsylvania.  The two-judge panel’s decision, representing the views of only 

one commissioned judge, threatens to set back this industry and is contrary to 
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settled Pennsylvania Supreme Court precedent.  This case merits reargument en 

banc. 

II. ORDER IN QUESTION 

The panel’s April 2, 2018 Order reversed the trial court’s August 8, 2017 

Order granting summary judgment for Southwestern on the Briggs’ claims for 

trespass, conversion, and punitive damages relating to the alleged seepage of 

gas from the Briggs’ property allegedly caused by Southwestern’s 

hydrofracturing activity on adjacent property.  The panel concluded that the 

rule of capture does not preclude trespass liability for the seepage of oil and gas 

resulting from hydrofracturing activity.  The Opinion and Order are appended 

under Tab A. 

III. POINTS OVERLOOKED OR MISAPPREHENDED BY THE 
PANEL 

A. The panel relied upon out-of-state dissenting and vacated 
opinions to break with established Pennsylvania law.  

The panel’s decision breaks with established Pennsylvania law, and in so 

doing, it relies upon out-of-state cases that do not support its decision.  A long 

line of Pennsylvania cases establishes that the rule of capture precludes trespass 

liability for the seepage of oil and gas resulting from extraction activities on 

one’s own property.  See Westmoreland & Cambria Natural Gas Co. v. De Witt, 18 

A. 724 (Pa. 1889); Barnard v. Monongahela Natural Gas Co., 65 A. 801 (Pa. 1907); 

see also Minard Run Oil Co. v. U.S. Forest Service, 670 F.3d 236, 256 (3d Cir. 2011).  
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Without convincingly distinguishing these controlling Pennsylvania cases, the 

panel overturned their application to hydrofracturing in reliance on a 

dissenting opinion in Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 

S.W.3d 1 (Tex. 2008), and a vacated opinion1 in Stone v. Chesapeake Appalachia, 

LLC, No. 5:12-CV-102, 2013 WL 2097397 (N.D.W.Va. Apr. 10, 2013), order 

vacated, 2013 WL 7863861 (N.D.W.Va. July 30, 2013).   

B. The panel misapprehended material facts.   

1. Hydrofracturing is not a new activity that requires the 
application of new legal principles. 

The panel conducted its own, outside-the-record investigation about 

hydrofracturing, and incorrectly concluded that this is a new method of oil and 

gas extraction, requiring the application of new legal principles.  Contrary to 

what the panel concluded, hydrofracturing was first introduced nearly 70 years 

ago, and it is the principal method of oil and gas production in Pennsylvania.  

See United States Steel Corporation v. Hoge, 468 A.2d 1380 (Pa. 1983); Humberston v. 

Chevron U.S.A., Inc., 75 A.3d 504, 510-11 (Pa. Super. 2013); Coastal Oil, 268 

S.W.3d at 6 (“First used commercially in 1949, fracing is now essential to 

economic production of oil and gas commonly used throughout Texas, the 

                                                 
1 Because vacated opinions are not reviewable, they should not “spawn[] any 
legal consequences.”  United States v. Munsingwear, Inc., 340 U.S. 36, 41 (1950). 
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United States, and the world.”).2  Hydrofracturing is not limited to horizontal 

wells for the exploration of shale gas.  Many of the conventional vertical wells 

that have been drilled since the 1970s also were completed using 

hydrofracturing.3  

The well-established legal principles that first developed when vertical 

drilling was the norm have naturally and easily applied to hydrofracturing for 

multiple decades.  Although Pennsylvania courts have not expressly decided the 

issue in this case, landowners and oil and gas extractors have organized their 

affairs under the assumption that the rule of capture applies to hydrofracturing 

as a natural extension of cases such as Barnard and Jones v. Forest Oil Co., 44 A. 

1074 (Pa. 1900).4 

                                                 
2 See also David E. Pierce, Developing a Common Law of Hydraulic Fracturing, 72 U. 
Pitt. L. Rev. 685 (2011).     

3 See Tanya J. Gallegos & Brian A. Varela, USGS, Trends in Hydraulic Fracturing 
Distributions and Treatment Fluids, Additives, Proppants, and Water Volumes Applied to 
Wells Drilled in the United States from 1947 through 2010—Data Analysis and 
Comparison to the Literature (2015), 
https://pubs.usgs.gov/sir/2014/5131/pdf/sir2014-5131.pdf#. 

4 The panel’s statement that “Pennsylvania courts have not yet considered 
whether subsurface hydraulic fracturing, which extends into an adjoining 
landowner’s property and results in the withdrawal of natural gas from beneath 
that property, constitutes an actionable trespass,” does not appreciate that the 
existing capture-rule cases naturally extend to hydrofracturing.  Opinion at 11-
12.  The panel’s statement also goes beyond the facts alleged.  The complaint 
nowhere alleges that Southwestern’s hydrofracturing fluid flowed underneath 
the Briggs’ property.  (R. 2a-5a). 
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2. Regardless of location, the nature of gas is the same, 
and it moves when humans intervene. 

The panel based its decision largely on its determination that the rule of 

capture only applies to fugacious substances and that oil and gas within the 

shale formation is not fugacious, while oil and gas in a reservoir closer to the 

surface is fugacious.  However, the nature of the oil and gas is the same in both 

contexts.  See Westmoreland & Cambria Natural Gas, 18 A. at 725 (noting that gas 

“is a mineral with peculiar attributes”).  Their properties do not change based 

on location.  Regardless of whether gas is in a reservoir near the surface or 

farther below the surface in the shale formation, the only thing keeping it in its 

location is the earth around it, and the only thing that triggers its movement is 

human intervention.  Gas is gas, and it will flow when humans intervene.  See 

Barnard, 65 A. at 801 (“[O]il and gas are fugitive in their nature and will by 

reason of inherent pressure seek any opening from the earth’s surface that may 

reach the sand where they are confined.”); Jones, 44 A. 1074 (concluding that 

trespass liability should not attach to seepage caused by vacuum pumps and 

noting that it is lawful to produce oil by the “exercise of all the skill and 

invention of which [humankind] is capable”). 

In conventional oil and gas exploration, the human intervention is a drill 

tapping into a reservoir.  Hydrofracturing simply adds another form of human 

intervention—namely, the injection of fluid and proppant into a well, which 
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then moves through the natural cracks in the earth.  See Coastal Oil, 268 S.W.3d 

at 6-7.  The rule of capture protects human intervention with the natural 

containment of a fugacious substance when the human activity occurs within 

the actor’s property—regardless of what may naturally result from that activity.  

Hydrofracturing is just another type of intervention.  (R. 2a-5a, R. 105a).  Thus, 

the distinction the panel drew to support its decision is neither logical nor 

legally significant.   

3. The drilling activity in this case occurred solely on 
Southwestern’s leased property.  

The panel also overlooked that this case does not involve drilling under 

and across a property line of a neighboring landowner, which would be 

actionable as a trespass, nor does it involve anything that would constitute an 

actionable private nuisance, such as vibrations that cause damage to adjoining 

property.  The Briggs only alleged that Southwestern has been extracting gas 

from wells on property that Southwestern leases.  (R. 3a) (“SWN has been and 

continues to extract natural gas . . . by way of wells located in . . . units” 

“owned and operated by SWN.”); (R. 105a) (“[T]he boreholes of [SWN’s wells] 

. . . are located on land in SWN units.”).  They have not alleged that 

Southwestern has drilled under and across their property line, nor have they 

alleged that Southwestern’s activity on its leased property has resulted in 

vibrations, odors, noise, or other effects that interfere with their enjoyment of 
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their property.  (R. 2a-5a).  Indeed, the Briggs have not even pleaded that the 

subsurface fractures or fracturing fluid from Southwestern’s hydrofracturing 

activities crossed over their property line.  Id. 

As such, this case solely involves the alleged flow of gas as the result of 

activity conducted on Southwestern’s property—which are the same facts 

involved in conventional drilling, and which are protected by the core rule of 

capture.  By failing to appreciate these factual similarities, the opinion does not 

provide any persuasive explanation for why the nature of hydrofracturing 

should require a different analysis from the conventional drilling capture-rule 

cases.  See Westmoreland & Cambria, 18 A. 724; Jones, 44 A. 1074; Barnard, 65 A. 

801.  

IV. REASONS RELIED UPON FOR ALLOWANCE OF 
REARGUMENT EN BANC 

A. The decision will hamper oil and gas production. 

If not revisited, the panel’s decision will hamper oil and gas production 

in Pennsylvania, negatively affecting the economy and the supply of oil and gas.  

See Ely v. Cabot Oil & Gas Corp., 38 F. Supp. 3d 518, 533-34 (M.D. Pa. 2014) 

(discussing the “various economic benefits that have been shown to flow from 

natural gas drilling”).5  Oil and gas extractors who engage in hydrofracturing 

                                                 
5 A report prepared for the American Petroleum Institute concluded that in 
2015, the oil and gas industry supported nearly 322,600 jobs in Pennsylvania, 
provided nearly $23 million in wages, and contributed nearly $44.5 to the state’s 
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cannot control the extent or direction of the fractures.  Rather, “[h]ydraulically-

injected fluids will follow a path pre-ordained by nature through those portions 

of reservoir rock most susceptible to fracturing.”6   

In holding that oil and gas extractors are not immunized from the 

natural, uncontrollable results of a commonly used and well-accepted means of 

producing oil and gas, the decision creates a new type of tort liability that 

stands to unleash a torrent of speculative lawsuits that could result in harm to 

Pennsylvania citizens who receive royalty payments or work in the oil and gas 

industry.  Oil and gas producers will face an uncertain quandary regarding the 

thousands of existing wells that currently contribute to the economic viability 

of this Commonwealth, as well as future wells that may never be drilled.  

                                                 
economy.  PwC, Impacts of the Natural Gas and Oil Industry (July 2017), 
http://www.api.org/~/media/Files/Policy/Jobs/Oil-and-Gas-2015-
Economic-Impacts-Final-Cover-07-17-2017.pdf; see also Pennsylvania 
Factsheet, http://www.api.org/~/media/Files/Policy/Jobs/Economics-Nat-
Gas-Oil/API_OilEconomy_Pennsylvania.pdf. 

6 Owen L. Anderson, Subsurface Trespass After Coastal v. Garza, 60 Inst. on Oil & 
Gas L. & Taxation 65, 94 (2009) (“To maximize recovery of hydrocarbons to 
prevent underground waste, frac operations must extend throughout the unit—
meaning that fractures must extend beyond the property lines.  The extent of 
the fractures cannot be controlled.  Hydraulically-injected fluids will follow a 
path pre-ordained by nature through those portions of reservoir rock most 
susceptible to fracturing.  Because the fractured reservoir rock is thousands of 
feet below the surface, the precise location and extent of the fractures cannot 
be predicted beforehand and can only be indirectly estimated through 
microseismic surveying conducted during the frac.”). 
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Pennsylvania’s prominence among the country’s gas-producing states will be in 

doubt. 

The rule of capture is a recognition that these kinds of accepted, 

economically and socially beneficial activities should be immunized from tort 

liability, because if they are not, then few members of society will risk engaging 

in those activities.  See, e.g., Barnard, 65 A. at 801 (concluding that the rule of 

capture should apply because a neighboring owner whose oil or gas may be 

drained “certainly ought not to be allowed to stop his neighbor from 

developing his own farm”).  This rationale applies equally now when the 

accepted and beneficial means of oil and gas production is hydrofracturing, 

rather than conventional drilling.  The panel’s decision removes this necessary 

limitation on liability, without appreciating the consequences of the holding.7  

B. The decision will require courts and juries to undertake the 
fool’s errand of resolving speculative factual questions 
regarding the location of underground fluids. 

The panel’s decision will also require courts and juries to engage in 

speculative, complex fact-finding.  The rule of capture is “a rule of necessity 

                                                 
7 Leading property law and oil and gas scholars have similarly concluded that 
the seepage from hydrofracturing should not result in trespass liability.  See 
Owen L. Anderson, Subsurface Trespass:  A Man’s Subsurface Is Not His Castle, 49 
Washburn L.J. 247 (2010); Christopher S. Kulander & R. Jordan Shaw, 
Comparing Subsurface Trespass Jurisprudence—Geophysical Surveying and Hydraulic 
Fracturing, 46 N.M. L. Rev. 67, 110-16 (2016). 
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caused by the inability to determine the ownership of natural gas or oil located 

in an underground pool.”  Opinion at 7 (quoting Appellants’ Brief at 11).  Oil 

and gas are fluids, and determining their location and movement miles below 

the surface of the earth is speculative.  If trespass claims for hydrofracturing are 

actionable, then courts and juries will have to determine where hydrofracturing 

fluids flow.  But trying to sort out where hydrofracturing fluid flows is the same 

fool’s errand that the Supreme Court has refused to allow trial courts and juries 

to undertake since it first applied the rule of capture to oil and gas in the 1800s.  

See Westmoreland & Cambria Natural Gas Co., 18 A. 724; see also Coastal Oil, 268 

S.W.3d at 16.   

C. The decision will upend property rights. 

Not only will the panel’s decision hamper oil and gas production in a 

way that will negatively affect Pennsylvania’s economy and access to valuable 

resources, but it will also upend property rights.  The decision prevents 

property owners from using any portion of their property for hydrofracturing 

activities that might result in seepage of oil and gas from neighboring property, 

without facing liability for trespass.  Even though conventional drilling is 

allowed at property lines, Barnard, 65 A. 801, property owners will not be able 

to use the edges of their property for unconventional drilling.  They also will 

not be able to use any other area of their property if the fluid and proppant that 

they inject down into a well located on their own property might follow the 
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natural cracks of the earth over an adjacent property line.8  Property owners 

cannot control and do not know where those cracks are and where the fluids 

might flow, and they will choose not to risk liability by using wide swaths of 

their property for purposes that are expressly authorized at the state and local 

level.9    

In addition to upending the producers’ property rights, the decision will 

also upend the rights of landowners who have entered into leases to allow 

drilling on their property.  To avoid trespass liability, producers will either have 

to stop drilling, which will result in no production and no royalty payments to 

landowners, or they will have to add all neighboring landowners from under 

whose property oil and gas might possibly seep into the royalty pool.  This will 

dilute the interests of the landowners from whose property the oil and gas is 

actually being produced. 

                                                 
8 “Because it is not possible to control the precise location of fissures created 
by the fracturing process, imposing liability for fissures that cross property 
boundaries would cause operators to limit their use of hydraulic fracturing and 
may, ultimately, cause them to abandon the process altogether—which would 
mean abandoning development of most shale formations.”  Pierce, supra note 2 
at 686. 

9 Pursuant to statutory authority, the Pennsylvania Department of 
Environmental Protection regulates the location and operation of 
hydrofracturing activity and requires producers to obtain permits before 
engaging in this activity.  See 25 Pa. Code § 78a.1 et seq.  Municipalities also may 
regulate the location of hydrofracturing activities under their zoning ordinances 
pursuant to the Municipalities Planning Code, 53 P.S. § 10101 et seq.      
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D. The decision is of national significance. 

 The panel’s decision does not only affect Pennsylvania.  Because 

hydrofracturing is the most economic and commonly used method of 

producing oil and gas across the country, and because Pennsylvania is the 

second largest natural gas producing state, this Court’s decision unsettles the 

legal landscape for the entire industry.  See Coastal Oil, 268 S.W.3d at 6.  

Numerous publications across the country have commented on the opinion—

many of them critically.  Copies of some of these publications are appended 

under Tab C.  These sources express concern that the only other court that has 

issued a precedential decision regarding the application of the rule of capture to 

hydrofracturing (the Texas Supreme Court in Coastal Oil) reached the opposite 

conclusion as this Court.   

E. This significant decision reflects the view of only one 
commissioned judge. 

The panel’s decision to break with controlling precedent and hold that 

longstanding Supreme Court decisions adopting the capture rule have no 

application to hydrofracturing is of revolutionary significance, yet the decision 

represents the view of only one commissioned judge.  Senior Judge Musmanno 

authored the opinion, and President Judge Gantman joined in the decision.  

Judge Murray did not participate.  While the significance of the decision alone 

merits reargument en banc, institutional concerns also counsel that a 
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precedential decision making such a radical and significant change should 

reflect the views of more than one commissioned judge. 

V. CONCLUSION 

Because the panel’s decision breaks from accepted tort law standards 

without a principled basis, and because such a sea change will upset long-settled 

expectations in the oil and gas industry, Appellee Southwestern Energy 

Production Company requests that the Court grant reargument en banc. 

Respectfully submitted,  

/s/ Robert L. Byer    
Robert L. Byer  
Pa. I.D. No. 25447 
Meredith E. Carpenter 
Pa. I.D. No. 316743 
Duane Morris LLP 
30 S. 17th Street 
Philadelphia, PA 19103-4196 
(215) 979-1000 

Jeffrey J. Malak 
Pa. I.D. No. 86071 
Chariton, Schwager & Malak 
138 South Main Street 
Wilkes-Barre, PA 18703 
(570) 824-3511 

Michael V. Powell* 
Locke Lord LLP 
2200 Ross Avenue, Suite 2800 
Dallas, TX 75201 
(214) 740-8520 
* Pro hac vice application pending 
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No. 1351 MDA 2017 
 

Appeal from the Order Entered August 8, 2017 

in the Court of Common Pleas of Susquehanna County, 

Civil Division at No(s):  2015-01253 
 

BEFORE: GANTMAN, P.J., MURRAY, J., and MUSMANNO, J. 

OPINION BY MUSMANNO, J.: FILED APRIL 02, 2018 

 Adam Briggs, Paula Briggs, his wife, Joshua Briggs, and Sarah Briggs 

(collectively, “Appellants”) appeal from the Order granting Southwestern 

Energy Production Company’s (“Southwestern”) Motion for Summary 

Judgment, denying Appellants’ Motion for Partial Summary Judgment, and 
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denying as moot Appellants’ Motion to Compel.1  We reverse and remand for 

further proceedings consistent with this Opinion. 

 Appellants own an approximately 11.07-acre parcel of land in Harford 

Township, Susquehanna County, Pennsylvania.   

 Southwestern is the lessee of oil and gas rights on a tract of land 

adjoining Appellants’ property.  Since 2011, Southwestern has continuously 

operated gas wells, known as the Innes Gas Unit and the Folger Gas Unit, 

respectively, on property adjacent to Appellants’ property.  Southwestern 

engages in hydraulic fracturing to extract natural gas from the Marcellus 

Shale formation through wellbores located on the Innes and Folger Gas 

Units. 

____________________________________________ 

1 After Appellants filed the instant appeal, Southwestern filed a Motion to 
confirm jurisdiction and/or quash appeal, seeking a determination of 

whether the trial court’s August 8, 2017 Order is a final and appealable order 
because judgment had not been entered on the docket.  Appellants filed a 

Response, arguing that because the trial court granted summary judgment, 
no further action was necessary.  This Court subsequently entered an Order 

denying Southwestern’s Motion, without prejudice.  Southwestern raised the 

issue again in its appellate brief.  See Brief for Appellee at 30-31.   We 
conclude that the trial court’s Order granting summary judgment in favor of 

Southwestern is final and appealable, as it effectively resolved all of the 
claims presented in the action, including Southwestern’s counterclaim, 

Appellants’ Motion for Partial Summary Judgment and the outstanding 
Motion to Compel.  See Pa.R.A.P. 341(b)(1) (providing that “[a] final order 

is any order that disposes of all claims and of all parties”); see also Feidler 
v. Morris Coupling Co., 784 A.2d 812, 814 n.1 (Pa. Super. 2001) (stating 

that trial court’s order granting motion for summary judgment was final and 
appealable because it disposed of the entire matter). 
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 Southwestern does not have an oil and gas lease concerning 

Appellants’ property.   

 On November 5, 2015, Appellants filed a Complaint, asserting claims 

of trespass and conversion, and requesting punitive damages.  Appellants 

alleged that Southwestern, in its operation of drilling units located on the 

adjoining property, has unlawfully been extracting natural gas from beneath 

Appellants’ property.  Appellants also alleged that Southwestern’s actions 

constituted a past and continuing trespass. 

 Southwestern filed an Answer and New Matter on December 23, 2015, 

asserting, inter alia, that Appellants’ claims were barred by the rule of 

capture.2  Southwestern also filed a counterclaim for declaratory relief, 

requesting that the trial court confirm that Southwestern did not trespass on 

Appellants’ property. 

 Appellants filed an Answer to Southwestern’s New Matter on January 

7, 2016. 

 Both parties engaged in discovery.  Relevantly, Appellants sent 

Southwestern three sets of Interrogatories.  Southwestern filed Objections 

and Answers to each of Appellants’ Interrogatories.  On May 16, 2016, 

____________________________________________ 

2 The rule of capture is “[a] fundamental principle of oil[]and[]gas law 
holding that there is no liability for drainage of oil and gas from under the 

lands of another so long as there has been no trespass and all relevant 
statutes and regulations have been observed.”  Rule of Capture, BLACK’S LAW 

DICTIONARY (10th ed. 2014). 
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Appellants filed a Motion to Compel answers to Interrogatories and a Motion 

for Sanctions.  Specifically, Appellants claimed that Southwestern’s 

responses to the Second and Third Interrogatories were evasive and 

“demonstrate[d] a calculated scheme of obduration[.]”  Southwestern filed 

an Answer on June 3, 2016. 

 On April 24, 2017, Southwestern filed a Motion for Summary Judgment 

and brief in support thereof, asserting, inter alia, that Appellants’ trespass 

claim must fail because Southwestern had not entered Appellants’ property, 

and the rule of capture bars damages for drainage of natural gas due to 

hydraulic fracturing.  Additionally, Southwestern requested summary 

judgment as to its counterclaim for a declaratory judgment. 

 On May 15, 2017, Appellants filed a Motion to Stay Resolution of 

Southwestern’s Motion for Summary Judgment.  Appellants argued that the 

case was not yet “ripe” for resolution on summary judgment because 

Southwestern had not provided Appellants with sufficient answers to their 

Interrogatories, which are necessary to determine the extent of 

Southwestern’s actions in extracting natural gas.  Southwestern filed an 

Answer. 

 On June 14, 2017, Appellants filed a Motion for Partial Summary 

Judgment, and a brief in support thereof, as to the issue of liability. 
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 The trial court held oral argument on both Motions.  By an Order 

dated August 8, 2017,3 the trial court granted Southwestern’s Motion for 

Summary Judgment, denied Appellants’ Motion for Partial Summary 

Judgment, and denied as moot Appellants’ Motion to Compel.  Therein, the 

trial court agreed with Southwestern that, as a matter of law, the rule of 

capture precluded recovery by Appellants. 

 Appellants filed a timely Notice of Appeal and a court-ordered 

Pa.R.A.P. 1925(b) Concise Statement of matters complained of on appeal. 

 On appeal, Appellants present the following claims for our review: 

 

I. Did the [trial court] err in determining that the rule of capture 
precluded any liability on the part of [Southwestern] under the 

theories of trespass or conversion for natural gas extracted by 
[Southwestern,] even if said natural gas originated under the 

lands of [] Appellants and was extracted from under Appellants’ 
land by [Southwestern] through hydr[aulic ]fracturing? 

 
II. Does the rule of capture apply to the extraction of natural gas 

from under land owned by a third party (such as [] Appellants 
here) through the process of hydr[aulic ]fracturing[,] so as to 

preclude any liability on the part of [Southwestern] under the 
theories of trespass or conversion for natural gas extracted by 

[Southwestern,] even if said natural gas originated under the 
lands of [] Appellants and was extracted from under Appellants’ 

land?  

____________________________________________ 

3 The Order was docketed on August 21, 2017. 
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Brief for Appellants at 2 (quotation marks omitted).4 

 Our standard of review in evaluating a trial court’s grant or denial of 

summary judgment is well-settled: 

Summary judgment is proper only when the pleadings, 

depositions, answers to interrogatories, admissions and 
affidavits and other materials demonstrate that there is no 

genuine issue of material fact and that the moving party is 
entitled to judgment as a matter of law.  The reviewing court 

must view the record in the light most favorable to the non[-] 
moving party and resolve all doubts as to the existence of a 

genuine issue of material fact against the moving party.  Only 
when the facts are so clear that reasonable minds could not 

differ can a trial court properly enter summary judgment. 

 
Wall Rose Mut. Ins. Co. v. Manross, 939 A.2d 958, 962 (Pa. Super. 2007) 

(citations omitted).  “[T]he trial court’s order will be reversed only where it 

is established that the court committed an error of law or abused its 

discretion.”  Good v. Frankie & Eddie’s Hanover Inn, LLP, 171 A.3d 792, 

795 (Pa. Super. 2017) (citation omitted). 

 Appellants argue that the extraction of natural gas from beneath their 

property is a trespass, despite the lack of physical intrusion by 

____________________________________________ 

4 In its summary judgment Order, the trial court, applying the rule of 

capture, determined that both the trespass and conversion claims failed as a 
matter of law.  See Trial Court Order, 8/21/17, at 8-9.  However, because 

Appellants’ brief does not include a separate discussion of their conversion 
claim, see Pa.R.A.P. 2119(a), we will limit our discussion to Appellants’ 

trespass claim.  Additionally, we observe that Appellants set forth only one 
claim in their Concise Statement.  See Pa.R.A.P. 1925(b)(4)(vii) (providing 

that “[i]ssues not included in the Statement … are waived.”).  Because both 
of Appellants’ claims present substantially the same issue, we decline to find 

waiver on this basis, and will address the claims simultaneously. 
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Southwestern.  Brief for Appellants at 5-6.  Appellants point to the 

differences between hydraulic fracturing and the “conventional process of 

tapping into a pool or reservoir of fluids that flow according only to high and 

low pressure….”  Id. at 8.  Appellants argue that, in the context of 

conventional oil and gas extraction, “the rule of capture is a rule of necessity 

caused by the inability to determine the ownership of natural gas or oil 

located in an underground pool….”  Id. at 11.  Appellants claim that this 

case is analogous to Young v. Ethyl Corp., 521 F.2d 771 (8th Cir. 1975).5 

Brief for Appellants at 8-11.  Appellants assert that, like the minerals in 

Young, natural gas contained in shale formations would remain trapped 

there forever if not for the “forced extraction” through hydraulic fracturing.  

Brief for Appellants at 8.  According to Appellants, it is possible to measure 

____________________________________________ 

5 In Young, the defendants operated a salt-water recycling operation 

whereby production wells were used to bring salt water to the surface; 
bromine was extracted from the brine; and the debrominated water was 

then injected into the ground, forcing subterranean brine toward the 
production wells.  See Young, 521 F.2d at 772.  Young, whose property was 

surrounded by land for which the defendants held mineral leases, sought an 

injunction for the defendants’ forcible removal of minerals from beneath his 
land.  See id.  The United States Court of Appeals for the Eighth Circuit, 

applying Arkansas state law, concluded that the forcible removal of minerals 
from beneath Young’s land constituted an actionable trespass.  See id. at 

774.  The Young Court reasoned that “[t]he rule of capture has been 
applied exclusively … to the escape, seepage, or drainage of ‘fugacious’ 

minerals which occurs as the inevitable result of the tapping of a common 
reservoir.”  Id. (footnotes omitted).  The Court further explained that Young 

had established “that the brine solution under his land would not migrate to 
the defendants’ production wells but for the force exerted by injection wells; 

in other words, that the brine is primarily ‘non-fugacious.’”  Id. 
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the source of natural gas obtained through hydraulic fracturing, and 

therefore, the rule of capture should not apply.  Id. at 11.   

Southwestern argues that it cannot be held liable for trespass because 

it has never entered, or drilled any gas wells on, Appellants’ property.  Brief 

for Appellee at 14-15.  Southwestern also contends that Appellants’ trespass 

claim is precluded by the rule of capture.  Id. at 17.  Southwestern asserts 

that the rule of capture should be applied to natural gas obtained through 

hydraulic fracturing, which it describes as a “mechanical method of 

increasing the permeability of rock, and, thus, increasing the amount of oil 

or gas produced from it….”  Id. at 21-22.  Further, Southwestern argues 

that Appellants’ reliance on Young is misplaced, as the process involved was 

different than hydraulic fracturing, and Young did not claim to lose minerals 

due to “seepage or drainage” toward the defendants’ production wells.  Id. 

at 26-27.   

“In Pennsylvania, a person is subject to liability for trespass on land in 

accordance with the dictates of Restatement (Second) of Torts § 158.”  

Gavin v. Loeffelbein, 161 A.3d 340, 355 (Pa. Super. 2017). 

One is subject to liability to another for trespass, irrespective of 

whether he thereby causes harm to any legally protected 
interest of the other, if he intentionally 

 
(a) enters land in the possession of the other, or causes a 

thing or a third person to do so, or 
 

(b) remains on the land, or 
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(c) fails to remove from the land a thing which he is under a 

duty to remove. 
 

Restatement (Second) of Torts § 158.  “The actor, without himself entering 

the land, may invade another’s interest in its exclusive possession by 

throwing, propelling, or placing a thing … beneath the surface of the land ….”  

Id., cmt. i. 

The rule of capture, which precludes liability for drainage of oil and gas 

from under another’s land, has long been applied in the context of 

conventional oil and gas extraction.  In Westmoreland & Cambria Natural 

Gas Co. v. De Witt, 18 A. 724 (Pa. 1889), the Pennsylvania Supreme Court 

recognized that gas “is a mineral with peculiar attributes,” and therefore, the 

question of possession requires a different analysis than that applied to 

ordinary mineral rights.  Id. at 725.  The Court noted that “unlike other 

minerals, [oil and gas] have the power and the tendency to escape without 

the volition of the owner.”  Id.; see also Brown v. Vandergrift, 80 Pa. 

142, 147 (Pa. 1875) (describing oil’s “fugitive and wandering existence”).  

The Westmoreland Court stated that oil and gas 

belong to the owner of the land, and are part of it, so long as 
they are on or in it, and are subject to his control; but when they 

escape, and go into other land, or come under another’s control, 
the title of the former owner is gone.  Possession of the land, 

therefore, is not necessarily possession of the gas.  If an 
adjoining, or even a distant, owner, drills his own land, and taps 

your gas, so that it comes into his well and under his control, it 
is no longer yours, but  his.  … [T]he one who controls the gas—

has it in his grasp, so to speak—is the one who has possession in 
the legal as well as in the ordinary sense of the word. 



J-S01013-18 

- 10 - 

Westmoreland, 18 A. at 725; see also Brown v. Spilman, 155 U.S. 665, 

669-70 (1895) (citing Vandergrift and Westmoreland, acknowledging the 

“peculiar character” of oil and gas, and reiterating the Westmoreland rule). 

 In Jones v. Forest Oil Co., 44 A. 1074 (Pa. 1900), the Pennsylvania 

Supreme Court considered the extent to which an owner of oil wells may use 

mechanical devices, such as gas pumps, to help bring oil to the surface, 

even when doing so would affect the production of neighboring wells.  The 

Court adopted the lower court’s Decree, which considered Vandergrift and 

Westmoreland, and concluded that “the property of the owner of lands in 

oil and gas is not absolute until it is actually within his grasp, and brought to 

the surface.”  Jones, 44 A. at 1075.  The Court analogized to the use of 

steam pumps, and reasoned that because, like water, possession of land 

does not give an owner possession of the underlying oil and gas, it is lawful 

to produce oil by the “exercise of all the skill and invention of which man is 

capable.”  Jones, 44 A. at 1075 (citation omitted).  Additionally, the Court 

noted that without the lawful use of gas pumps, few would be willing to 

assume the expense of drilling and operating a well.  See id.   

 The Pennsylvania Supreme Court reaffirmed the rule of capture in 

Barnard v. Monongahela Natural Gas Co., 65 A. 801 (Pa. 1907).  In 

Barnard, the Court considered whether a landowner may drill a well close to 

his property line, and draw gas from beneath the adjoining property, without 

invading his neighbor’s property rights.  See id. at 802.  The Barnard Court 
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described the fugitive nature of oil and gas, and concluded that “every 

landowner or his lessee may locate his wells wherever he pleases, regardless 

of the interests of others. … He may crowd the adjoining farms so as to 

enable him to draw the oil and gas from them.”  Id.  The Court additionally 

stated that the adjoining landowner’s only recourse is to “go and do 

likewise.”  Id.  

More recently, in Minard Run Oil Co. v. United States Forest 

Service, 670 F.3d 236 (3d Cir. 2011), the United States Court of Appeals for 

the Third Circuit recognized that “[u]nder Pennsylvania law, oil and gas 

resources are subject to the ‘rule of capture,’ which permits an owner to 

extract oil and gas even when extraction depletes a single oil or gas 

reservoir lying beneath adjoining lands.”  Id. at 256. 

Appellants argue that hydraulic fracturing “differs dramatically” from 

conventional gas drilling, and that the principles underlying the common law 

rule of capture do not apply to natural gas obtained through the process of 

hydraulic fracturing.  Brief for Appellants at 7-8, 12.  Pennsylvania courts 

have not yet considered whether subsurface hydraulic fracturing, which 

extends into an adjoining landowner’s property and results in the withdrawal 

of natural gas from beneath that property, constitutes an actionable
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trespass.  In fact, our extensive research reveals only two cases6 which have 

considered whether the rule of capture applies to hydraulic fracturing, and 

we look to those jurisdictions for guidance.  However, we first find it 

necessary to examine the process of hydraulic fracturing. 

Our Supreme Court has explained that “shale gas is [] natural gas that 

has been trapped by the shale rock formation from reaching the sandy, 

higher levels in the ground.  The trapping of the natural gas by shale rock 

forces gas drillers to employ [hydraulic fracturing] to obtain the gas.”  

Butler v. Charles Powers Estate ex rel. Warren, 65 A.3d 885, 894 (Pa. 

2013) (citation omitted).  In its summary judgment Order, the trial court 

relied on the following explanation of the process:  

[Hydraulic fracturing] is done by pumping fluid down a well at 
high pressure so that it is forced out into the formation.  The 

pressure creates cracks in the rock that propagate along the 
azimuth of natural fault lines in an elongated elliptical pattern in 

opposite directions from the well.  Behind the fluid comes a 
slurry containing small granules called proppants—sand, ceramic 

beads, or bauxite are used—that lodge themselves in the cracks, 
propping them open against the enormous subsurface pressure 

that would force them shut as soon as the fluid was gone.  The 

fluid is then drained, leaving the cracks open for gas or oil to 
flow to the wellbore.  [Hydraulic fracturing] in effect increases 

the well’s exposure to the formation, allowing greater 
production.  First used commercially in 1949, [hydraulic 

fracturing] is now essential to economic production of oil and gas 

____________________________________________ 

6 See Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 

(Tex. 2008), and Stone v. Chesapeake Appalachia, LLC, No. 5:12-CV-
102, 2013 WL 2097397 (N.D.W.Va. Apr. 10, 2013), order vacated, 2013 

WL 7863861 (N.D.W.Va. July 30, 2013). 



J-S01013-18 

- 13 - 

and commonly used throughout Texas, the United States[] and 

the world. 
 

Engineers design a [hydraulic fracturing] operation for a 
particular well, selecting the injection pressure, volumes of 

material injected, and type of proppant to achieve a desired 
result based on data regarding the porosity, permeability, and 

modulus (elasticity) of the rock, and the pressure and other 
aspects of the reservoir.  The design projects the length of the 

fractures from the well measured three ways:  the hydraulic 
length, which is the distance the [hydraulic fracturing] fluid will 

travel, sometimes as far as 3,000 feet from the well; the 
propped length, which is the slightly shorter distance the 

proppant will reach; and the effective length, the still shorter 
distance within which the [hydraulic fracturing] operation will 

actually improve production.  Estimates of these distances are 

dependent on available data and are at best imprecise.  Clues 
about the direction in which fractures are likely to run 

horizontally from the well may be derived from seismic and other 
data, but virtually nothing can be done to control that direction; 

the fractures will follow Mother Nature’s fault lines in the 
formation.  The vertical dimension of the [hydraulic fracturing] 

pattern is confined by barriers—in this case, shale—or other 
lithological changes above and below the reservoir. 

 
Trial Court Order, 8/21/17, at 7 (citing Coastal Oil, 268 S.W.3d at 6-7); 

see also The Process of Unconventional Natural Gas Production, EPA, 

https://www.epa.gov/uog/process-unconventional-gas-production (last 

updated Jan. 26, 2018) (describing hydraulic fracturing as a process used to 

extract natural gas from rock formations whereby large quantities of fluid 

(consisting of water, proppant and chemical additives) are pumped down a 

wellbore at high pressure to enlarge fractures within the target rock 

formation to stimulate the flow of natural gas). 

In Coastal Oil, the Supreme Court of Texas considered “whether 

subsurface hydraulic fracturing of a natural gas well that extends into 
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another’s property is a trespass for which the value of the gas drained as a 

result may be recovered as damages.”  Coastal Oil, 268 S.W.3d at 4.  The 

plaintiffs were the owners of the minerals contained in a 748-acre tract of 

land known as Share 13.  Id. at 5.  Coastal Oil and Gas Corporation 

(“Coastal”) was the mineral lessee of Share 13, as well as two adjoining 

tracts of land not owned by the plaintiffs, all of which are situated above the 

Vicksburg T formation.  Id. at 5, 6.  Coastal drilled several wells on Share 

13, one of which was an “exceptional producer.”  Id. at 6.  Thereafter, 

Coastal shut in one of its producing wells on an adjoining share, and drilled 

two additional wells on that share, close to the Share 13 boundary line.  Id.  

The plaintiffs subsequently sued Coastal, as they were concerned that 

Coastal was allowing gas from Share 13 to drain to the adjoining share, 

where Coastal could retrieve the gas, unburdened by an obligation to pay a 

royalty.  Id. at 6.  The parties agreed that the hydraulic and propped lengths 

of the first well on the adjoining share exceeded the distance between the 

well and the Share 13 lease line.  Id. at 7.  The plaintiffs subsequently 

amended their pleadings to assert a claim for trespass.  Id.  The plaintiffs’ 

expert estimated that, of the two Coastal wells located on the adjoining 

share, the well closest to the boundary line had drained 25-35% of the gas it 

produced from Share 13 due to hydraulic fracturing.  Id. at 8.  Coastal’s 

expert testified that no gas had drained from Share 13.  Id.  The jury found, 

inter alia, that Coastal’s hydraulic fracturing of the well closest to the 
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boundary line had trespassed on Share 13, causing substantial drainage, and 

Coastal did not dispute that finding on appeal.  Id.   

 The Supreme Court of Texas initially determined that because the 

plaintiffs, as the mineral lessors, had only a reversion interest in the 

minerals leased to Coastal, they had to establish actual injury.  Id. at 10-11.  

The Coastal Oil Court then indicated that it “need not decide the broader 

issue” of whether the hydraulic fracturing constituted a trespass.  Id. at 12.  

The Court reiterated that the plaintiffs had to establish injury, and 

determined that “[the plaintiffs’] only claim of injury—that Coastal’s 

[hydraulic fracturing] operation made it possible for gas to flow from 

beneath Share 13 to the [adjoining share’s] wells—is precluded by the law of 

capture.”  Id. at 12-13; see also id. at 12 n.36 (noting that a case 

involving a trespass against a possessory interest would not require a 

showing of actual injury to be actionable).  The Coastal Oil Court therefore 

held that “damages for drainage by hydraulic fracturing are precluded by the 

rule of capture,” citing the following four justifications for its holding: (1) 

“the law already affords the owner who claims damage full recourse;” (2) 

“allowing recovery for the value of gas drained by hydraulic fracturing 

usurps to the courts and juries the lawful and preferable authority of the 

Railroad Commission to regulate oil and gas production;” (3) “determining 

the value of oil and gas drained by hydraulic fracturing is the kind of issue 

the litigation process is least equipped to handle” because “trial judges and 



J-S01013-18 

- 16 - 

juries cannot take into account social policies, industry operations, and the 

greater good[,] which are all tremendously important in deciding whether 

[hydraulic fracturing] should or should not be against the law;” and (4) “the 

law of capture should not be changed to apply differently to hydraulic 

fracturing because no one in the industry appears to want or need the 

change.”  Id. at 14-17.     

In a concurring and dissenting Opinion joined by two additional 

justices, Justice Phil Johnson7 considered the rationale for the rule of 

capture, and pointed out that “[t]he gas at issue … did not migrate to 

Coastal’s well because of naturally occurring pressure changes in the 

reservoir.”  Coastal Oil, 268 S.W.3d at 42 (Johnson, J., dissenting).  Justice 

Johnson stated that he “would not apply the rule [of capture] to a situation 

… in which a party effectively enters another’s lease without consent, drains 

minerals by means of an artificially created channel or device, and then 

‘captures’ the minerals on the trespasser’s lease.”  Coastal Oil, 268 S.W.3d 

at 43 (Johnson, J., dissenting).  Justice Johnson also opined that the 

majority had prematurely addressed the issue of damages before 

determining whether hydraulic fractures that extend across lease lines 

constitute a trespass.  Id. at 42; see also id. at 43 (stating that “[u]ntil the 
____________________________________________ 

7 Justice Johnson dissented only as to the majority’s consideration of the 

trespass issue, and concurred as to a separate issue that is not relevant to 
the instant case.  Thus, for our purposes, we will refer to Justice Johnson’s 

minority decision as “the Coastal Oil dissent.” 
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issue of trespass is addressed, Coastal’s fractures into Share 13 must be 

considered an illegal trespass.”).   

Regarding the majority’s four reasons “not to change the rule of 

capture,” Justice Johnson stated that, although he disagreed with some of 

those reasons, his fundamental disagreement was that he believed the 

majority was, in fact, changing the rule of capture.  Id. at 45.  Justice 

Johnson also stated that “not all property owners … are knowledgeable 

enough or have the resources to benefit from” the alternative remedies 

suggested by the majority, i.e., self-help, lawsuits, and pooling.  Id.  

Moreover, Justice Johnson reasoned that the majority holding “reduces 

incentives for operators to lease from small property owners” because it 

“effectively allows a lessee to change and expand the boundary lines of its 

lease by unilateral decision and action—fracturing its wells—as opposed to 

contracting for new lease lines … or paying compensatory royalties.”  Id. at 

45. 

The United States District Court for the Northern District of West 

Virginia considered the applicability of the rule of capture to hydraulic 

fracturing in Stone, supra.8  In Stone, the plaintiffs were the owners of a 

____________________________________________ 

8 The parties subsequently settled the case, at which time the district court 
granted the parties’ Joint Motion to vacate, and vacated its Order denying 

summary judgment.  See Stone, 2013 WL 7863861 (N.D.W.Va. July 30, 
2013).   
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combined 217.77-acre tract of land.  Stone, 2013 WL 2097397, at *1.  

Chesapeake Appalachia, LLC (“Chesapeake”), by assignment, acquired a 

lease for the oil and gas underlying the plaintiffs’ property, which provided 

for “the right to pool and unitize the Onondaga, Oriskany, or deeper 

formations under all or any part of the land….”  Id.9  Chesapeake drilled a 

horizontal well on a neighboring property; the vertical wellbore was located 

approximately 200 feet from the plaintiffs’ property, and the horizontal bore 

came within tens of feet of the property line.  Id.  The plaintiffs filed a 

Complaint, alleging, inter alia, that Chesapeake had trespassed on their 

property by engaging in hydraulic fracturing.  Id.  Chesapeake subsequently 

filed a Motion for summary judgment, asserting, inter alia, that the plaintiffs’ 

trespass claim was barred by the rule of capture, and urging the district 

court to apply the majority decision in Coastal Oil.  See id. at *1, 2. 

In its Order denying summary judgment, the district court, persuaded 

by the Coastal Oil dissent, stated that 

[t]he [Coastal Oil] opinion gives oil and gas operators a blank 

check to steal from the small landowner.  Under such a rule, the 
companies may tell a small landowner that either they sign a 

lease on the company’s terms or the company will just 
hydraulicly fracture under the property and take the oil and gas 

without compensation.  In the alternative, a company may just 
take the gas without even contacting a small landowner. 

____________________________________________ 

9 The Marcellus Shale formation is situated above both the Onondaga and 

Oriskany foundations.  See id. at *1.  The parties were unable to agree to a 
lease modification that would allow for pooling and unitization of the 

Marcellus Shale formation.  See id.   



J-S01013-18 

- 19 - 

Id. at *6.  The court pointed to the Coastal Oil dissent’s “most significant 

and compelling criticism” that not all property owners are able to drill their 

own well in order to protect their rights.  Id.  The district court also stated 

that West Virginia’s regulatory authority does not have as much power as 

the Texas Railroad Commission.  Id. at *7.  Regarding the Coastal Oil 

majority’s third justification, the district court pointed out that the relevant 

issue is not whether hydraulic fracturing should or should not be against the 

law, but instead, “whether an operator may use hydraulic fracturing on 

neighboring property, thereby taking the neighbor’s oil and gas without 

compensation.”  Id.  As to the fourth justification, the district court stated 

that “[it] sees no reason why the desires of the industry should overcome 

the property rights of small landowners.”  Id.  Accordingly, the district court 

concluded that hydraulic fracturing beneath a neighbor’s land without 

consent constitutes an actionable trespass.  Id. at *8. 

 Here, in its summary judgment Order, the trial court stated that it 

“[found] no case[]law that would imply th[e] rule [of capture] is any less 

applicable when the gas is extracted using modern techniques, such as 

hydraulic fracturing.”  Trial Court Order, 8/21/17, at 5-6.  The trial court, 

believing itself bound by the reasoning in Barnard and the rule of capture, 

concluded that Southwestern could not be held liable for trespass.  See id. 

at 8-9.  Additionally, in its Pa.R.A.P. 1925(a) Opinion, the trial court stated 

that even if Southwestern had recovered natural gas from beneath 
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Appellants’ land, the gas was legally and permissibly extracted.  See 

1925(a) Opinion, 10/16/17, at 3. 

 Based upon our review of relevant case law and the principles 

underlying oil and gas extraction, we are persuaded by the analysis in the 

Coastal Oil dissent and Stone, and conclude that hydraulic fracturing is 

distinguishable from conventional methods of oil and gas extraction.  

Traditionally, the rule of capture assumes that oil and gas originate in 

subsurface reservoirs or pools, and can migrate freely within the reservoir 

and across property lines, according to changes in pressure.  See Barnard, 

65 A. at 802 (referring to the fugitive nature of oil and gas); see also 

Coastal Oil, 268 S.W.3d at 42 (Johnson, J., dissenting) (explaining that 

“[t]he rationale for the rule of capture is the ‘fugitive nature’ of 

hydrocarbons.  They flow to places of lesser pressure and do not respect 

property lines.” (citation omitted)); Young, 521 F.2d at 774 (stating that 

the rule of capture is traditionally applied where the drainage of minerals 

“occurs as the inevitable result of the tapping of a common reservoir.” 

(citation omitted)).  Unlike oil and gas originating in a common reservoir, 

natural gas, when trapped in a shale formation, is non-migratory in nature.  

See Butler, 65 A.3d at 984.  Shale gas does not merely “escape” to 

adjoining land absent the application of an external force.  See Completion, 

SOUTHWESTERN ENERGY, https://www.swn.com/operations/Pages/completions 

.aspx (last visited Mar. 15, 2018) (stating that many natural gas discoveries 

“are made in tight, relatively impermeable rocks, and natural gas will not 
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flow easily from these tight reservoirs without some assistance.”).  Instead, 

the shale must be fractured through the process of hydraulic fracturing; only 

then may the natural gas contained in the shale move freely through the 

“artificially created channel[s].”  Coastal Oil, 268 S.W.3d at 43 (Johnson, 

J., dissenting); see also id. at 42 (stating that “[t]he rule of capture 

precludes liability for capturing oil or gas drained from a neighboring 

property whenever such flow occurs solely through the operation of natural 

agencies in a normal manner, as distinguished from artificial means 

applied to stimulate such a flow.” (citation omitted; emphasis added)); 

Young, 521 F.2d at 774 (concluding that the defendants’ forcible removal of 

brine—a primarily non-fugacious mineral—from beneath Young’s land, where 

the brine would not have migrated to defendants’ wells without the exertion 

of force, constituted an actionable trespass).   

 Further, we are not persuaded by the Coastal Oil Court’s rationale 

that a landowner can adequately protect his interests by drilling his own well 

to prevent drainage to an adjoining property.  See Coastal Oil, 268 S.W.3d 

at 14; see also Barnard, 65 A. at 802.  Hydraulic fracturing is a costly and 

highly specialized endeavor, and the traditional recourse to “go and do 

likewise” is not necessarily readily available for an average landowner.  See 

Coastal Oil, 268 S.W.3d at 45 (Johnson, J., dissenting) (indicating that not 

all property owners have the resources to benefit from alternative 

remedies); see also U.S. ENERGY INFORMATION ADMINISTRATION, TRENDS IN U.S. 

OIL AND NATURAL GAS UPSTREAM COSTS, 1, 19 (March 2016), 
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http://www.eia.gov/analysis/studies/drilling/pdf/upstream.pdf (estimating 

an average Marcellus Shale well cost of $6.1 million in 2015); Samuel C. 

Stephens, Comment, Poison Under Pressure:  The EPA’s New Hydraulic 

Fracturing Study and the Case for Rational Regulation, 43 CUMB. L. REV. 63, 

74 (2013) (indicating that a single hydraulic fracturing well in the Marcellus 

Shale region has an estimated cost of over $5 million).  Additionally, while 

we are cognizant that establishing the occurrence of a subsurface trespass 

determining the value of natural gas drained through hydraulic fracturing will 

present evidentiary difficulties, see Coastal Oil, 268 S.W.3d at 16, we do 

not believe that such difficulty, in itself, is a sufficient justification for 

precluding recovery.  See id. at 44 (Johnson, J., dissenting) (stating that 

“[t]he evidence showed that the effective length of a fracture can be fairly 

closely determined after the fracture operation,” and juries may resolve 

conflicts in expert testimony on the subject), 45 n.3 (stating that “[d]ifficulty 

in proving matters is not a new problem to trial lawyers.”). 

 We additionally echo the concern raised in both the Coastal Oil 

dissent and Stone that precluding trespass liability based on the rule of 

capture would effectively allow a mineral lessee to expand its lease by 

locating a well near the lease’s boundary line and withdrawing natural gas 

from beneath the adjoining property, for which it does not have a lease.  

See id. at 43, 45 (Johnson, J., dissenting); see also Stone, 2013 WL 

2097397 at *6.  Such an allowance would nearly eradicate a mineral lessee’s 

incentive to negotiate mineral leases with small property owners, as the 
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lessee could use hydraulic fracturing to create an artificial channel beneath 

an adjoining property, and withdraw natural gas from beneath the 

neighbor’s land without paying a royalty.  See Coastal Oil, 268 S.W.3d at 

45 (Johnson, J., dissenting); see also Stone, 2013 WL 2097397 at *6. 

In light of the distinctions between hydraulic fracturing and 

conventional gas drilling, we conclude that the rule of capture does not 

preclude liability for trespass due to hydraulic fracturing.  Therefore, 

hydraulic fracturing may constitute an actionable trespass where subsurface 

fractures, fracturing fluid and proppant cross boundary lines and extend into 

the subsurface estate of an adjoining property for which the operator does 

not have a mineral lease, resulting in the extraction of natural gas from 

beneath the adjoining landowner’s property.   

In the instant case, it is unclear from the record before us10 whether 

Southwestern’s hydraulic fracturing operations resulted in a subsurface 

trespass to Appellants’ property.  There does not appear to be any evidence, 

or even an estimate, as to how far the subsurface fractures extend from 

each of the wellbore on Southwestern’s lease.  However, we conclude that 

Appellants’ allegations are sufficient to raise an issue as to whether there 

has been a trespass, and thus, the entry of summary judgment in favor of 

____________________________________________ 

10 The record does not contain any depositions (although Southwestern cites 
to the depositions of Adam and Paula Briggs in its appellate brief), nor does 

it contain complete copies of all three sets of Interrogatories. 
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Southwestern was premature.  We therefore reverse the summary judgment 

Order and remand the case to the trial court for further proceedings.  On 

remand, Appellants must be afforded the opportunity to fully develop their 

trespass claim.  Moreover, because the trial court concluded that Appellants’ 

conversion claim was precluded by the rule of capture, Appellants must also 

be afforded the opportunity to develop their conversion claim on remand. 

 Order reversed.  Case remanded for further proceedings consistent 

with this Opinion.  Jurisdiction relinquished. 

 President Judge Gantman joins the opinion. 

 Judge Murray did not participate in the consideration or decision of this 

case. 

  

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 
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Alerts

Trespass by Frac'ing? Pennsylvania Weighs in
Alerts / April 11, 2018
Reversing an order granting Southwestern Energy Company’s (SWN) Motion for Summary Judgment, the Superior
Court of Pennsylvania held in a published decision on April 2, 2018, that trespass and conversion claims arising from
hydraulic fracturing by SWN are not precluded by the rule of capture. Briggs v. Southwestern Energy Production
Company, 2018 PA Super 79 (Apr. 2, 2018).

SWN holds a valid oil and gas lease and operates shale gas wells on property adjacent to the Briggs’ tract, on which no
oil and gas lease is in effect. The Briggs alleged that SWN’s wells were unlawfully draining gas from beneath their land
as a result of fissures induced by hydraulic fracturing. SWN countered that the Briggs’ claims were barred by the rule of
capture: the concept that there is no liability for capturing oil and gas that drains from another’s land. The trial court ruled
for SWN on summary judgment, holding that the rule of capture precluded the Briggs’ claims as a matter of law.

The Briggs argued in their appeal that the rule of capture addresses concerns with conventional development and does
not apply to gas extracted from shale formations through hydraulic fracturing. SWN urged the court to follow the
Supreme Court of Texas’ decision in Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 (Tex. 2008), which
held that damages for drainage by hydraulic fracturing are precluded by the rule of capture. Like Texas, Pennsylvania
has long followed the rule of capture. See Barnard v. Monongahela Natural Gas Co., 65 A. 801, 802 (Pa. 1907) (a
landowner “or his lessee may locate his wells wherever he pleases, regardless of the interests of others. … He may
crowd the adjoining farms so as to enable him to draw the oil and gas from them).” A reasonable and prudent
Pennsylvania operator could therefore feel confident in the propriety of its location and completion strategy.

For now, that confidence has been shaken. The court was not persuaded and sided with the Briggs, declining to follow
Garza. It concluded that “[i]n light of the distinctions between hydraulic fracturing and conventional gas drilling…the rule
of capture does not preclude liability for trespass due to hydraulic fracturing.” Briggs at 23.

The court offered three reasons for its decision:

(1) The rule of capture assumes that oil and gas are capable of migrating freely within a reservoir according to
changes in pressure and without regard to surface property lines, but due to the low permeability of shale
formations shale gas is not capable of migrating to an adjoining tract absent the application of an artificial force.

(2) Under the rule of capture, the traditional remedy for a landowner impacted by a neighbor’s well was to drill an
offsetting well to avoid drainage, to “go and do likewise.” Coastal Oil at 14. Since hydraulic fracturing is a “costly
and specialized endeavor” that the average landowner can’t conduct, this is not a realistic remedy for the Briggs.

(3) While the court acknowledged the evidentiary burden facing the Briggs and the difficulties in calculating
damages for gas extracted through hydraulic fracturing, it did not believe that these difficulties were sufficient to
preclude the Briggs’ claims.

The court held “hydraulic fracturing may constitute an actionable trespass where subsurface fractures, fracturing fluid
and proppant cross boundary lines and extend into the subsurface estate of an adjoining property for which the operator
does not have a mineral lease, resulting in the extraction of natural gas from beneath the adjoining landowner’s
property.” Briggs at 23.

Briggs raises questions which make it an unsettling precedent for oil and gas operators. First, the court quoted but did
not apply the Pennsylvania standard for liability for trespass on land under the Restatement (Second) of Torts Section
158. While stating “[o]ne is subject to liability to another for trespass…if he intentionally…enters land in the possession
of another or causes a thing…to do so,” Briggs did not address SWN’s intent for the hydraulically induced fractures to
cross the boundary between the tract covered by their lease and the Briggs’ property. If the operator did not intend the
fracturing operation to reach the Briggs’ land, will the Briggs’ trespass claim fail?

Second, the court relied heavily on the apparent disparity of power between a well-financed operator, on the one hand,
and a small landowner, on the other, who could not afford to drill his own well. Briggs at 21. But SWN’s lessor,
presumably also a small landowner, was presumably equally without the capital to drill and fracture a well. The two
landowners would appear to have the same power of self-help: to issue oil and gas leases. Should the court have
regarded the two landowners as the relevant point of comparison?



Third, the court reasoned that if it did not allow a trespass remedy to Briggs, then SWN would have little incentive to
negotiate minerals leases with small property owners. Briggs at 22-23. But that would be true only if the formation SWN
fractured were the only formation that could be developed and only if the fracturing opened up that formation throughout
the area of the unleased land. Ordinarily, the fact that SWN completed a well so close to the Briggs’ land would raise the
value of that land for other potential lessees. SWN’s well signals to the marketplace that the Briggs’ land is more
valuable for possible natural gas development than might have been supposed before the well was completed. The
Briggs could likely receive a larger bonus for a lease after the fracturing than before. Is it reasonable to carve out an
exception to the rule of capture if the activity benefits the supposed victim?

We will explore in a future article how well trespass law is equipped to deal with the problems and questions Briggs
raises, if it is equipped at all. In the meantime, Briggs will give operators much to consider when designing a fracturing
operation.

Authorship Credit: L. Poe Leggette and Jasper Mason. 
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information contained in these publications without professional counsel. The hiring of a lawyer is an important decision
that should not be based solely upon advertisements. Before you decide, ask us to send you written information about
our qualifications and experience.

Related Professionals
L. Poe Leggette
Jasper Mason



 Posted by Thomas G. Ciarlone, Jr. on April 6, 2018 in Energy Law, Mineral Trespass

In Texas, the long-standing “rule of capture” controls claims for subsurface trespass predicated on 

hydraulic fracturing activities. The rule of capture is, of course, shorthand for the theory 

that landowners acquire title to the minerals they produce from wells on their land, even when some 

of the oil or gas migrates from adjoining tracts. Put another way, landowners may properly appropriate 

oil and gas that has flowed from adjacent lands—without their neighbors’ consent and without 

incurring liability to them for drainage.

In Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 (Tex. 2008), the Supreme Court of Texas 

held that trespass claims for drainage by hydraulic fracturing are barred by the rule of capture, when 

the only result of the drilling operations is that the minerals migrate more easily from one tract into 

another. As an aside, however, the Garza court emphasized that, if operations result in actual 

injuries—for example, damage to reservoirs or offsetting wells—liability may then attach.

But in Briggs v. Southwestern Energy Production Company, 2018 Pa. Super. 79 (2018), the Pennsylvania 

Superior Court split with Texas, holding that plaintiffs may sue for subsurface trespass from hydraulic 

fracturing, even in the absence of physical damages to reservoirs or offset wells. In reaching its 

decision, the Pennsylvania court specifically discussed the Garza opinion and rejected the notion that 

the rule of capture precludes these claims as a matter of law.

The basic reasoning in Briggs is as follows:

Pennsylvania Departs from Texas on Trespass 
by Hydraulic Fracturing
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• Hydraulic fracturing aims to produce oil and gas that is, in its natural state, trapped in rock; in 

other words, minerals locked in shale formations do not migrate of their own accord.

• Operators must therefore forcibly create artificial fissures through which oil and gas can migrate 

into take points along a horizontal well bore.

• The essential premise of the rule of capture—the free and natural migration of minerals—is thus 

missing in the context of hydraulic fracturing.

• In short, according to the decision in Briggs, “subsurface fractures, fracturing fluid and proppant 

cross boundary lines and extend into the subsurface estate of an adjoining property for which 

the operator does not have a mineral lease, resulting in the extraction of natural gas from 

beneath the adjoining landowner’s property,” and this is sufficient to state a claim for subsurface 

trespass as a matter of law.

Briggs is a watershed case that could have a profound impact on the operations of exploration and 

production companies in Pennsylvania. Left unchecked, the decision could easily open the floodgates 

to a large volume of litigation against drillers and mineral owners alike. Additionally, E&Ps with a 

footprint in Pennsylvania may now have to review their drilling programs, either to ensure that their 

fracturing operations do not spill over into adjoining, unleased tracts or, at a minimum, to take a 

calculated risk and proceed with business as usual with eyes wide open—even if this means exposing 

themselves to potential liability under Briggs.

Tom is a litigation partner in the Houston office of Kane Russell Coleman Logan PC, where he serves as 
the head of the firm’s energy practice group. Tom is also the host of a weekly podcast on legal news 
and developments in the oil-and-gas industry, available at www.energylawroundup.com, and a video 
series on effective legal writing, available at www.theartofthebrief.com.
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PA “Rule of Capture” Case has 
Power to Limit Marcellus Drilling

This article is provided FREE for Google searchers. In order to 
access all content on Marcellus Drilling News, please visit our 
Subscribe page.

As we indicated in our post 
yesterday, the Pennsylvania 
Superior Court has handed 
down a decision that has 
the power to greatly 
restrict, even stop, 
Marcellus drilling in PA (see 
PA Superior Court 

Overturns “Rule of Capture” for Marcellus Well). This is a legal issue
–and MDN is not written by a lawyer. Hence our earlier misreading of 
the importance and facts in the Superior Court decision. The issue, in 
brief, is that Monday’s court decision disallows using an age-old 
principle called the rule of capture, which we previously described. 
The rule of capture works for conventional drilling where 

April 4, 2018 |
Energy Companies, Industrywide Issues, Litigation, Pennsylvania, Southwestern Energy, Statewide PA, 
Susquehanna County
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underground deposits of oil and gas are in pools and the pool may 
exist underneath multiple surface property owners. Whoever gets 
there first and sucks the oil/gas out, wins. That’s the rule of capture in 
a nutshell. And it makes sense. You can’t be held responsible for oil 
and gas moving from one place to another as it’s extracted. And who 
knows how much of the pool is located under your property, or your 
neighbor’s property? The Superior Court justices ruled that the rule of 
capture doesn’t work for hydraulic fracturing because gas (and oil) 
trapped in shale rock does not freely move from one place to another 
as it does in a pool. The judges say the gas would “stay forever” 
where it is without fracking. In the case of Briggs v. Southwestern 
Energy, the Briggs family (in Susquehanna County, PA) alleges that 
when Southwestern drilled and fracked on the Briggs’ neighbor, the 
fracking was done close enough to their property that some of the 
gas located under their property (unleased) was released and 
extracted through the Southwestern well–a “trepass.” Southwestern 
countered that IF such a “trespass” took place, it falls under the rule 
of capture. The ultimate issue boils down to this: How far do fractures 
extend from a lateral well? An expert energy attorney told MDN off 
the record that Monday’s decision “could change the entire 
Pennsylvania shale industry” in two important ways…

Here are the two important ways this decision MAY (not necessarily 
will) affect Marcellus drilling in PA:

#1 – Ambulance-chasing trial lawyers will launch multiple (hundreds, 
thousands) of lawsuits against drillers claiming trespass on land 
neighboring a drilling unit. An absolute nightmare scenario. Anyone 
within “the zone of fracking” may have a claim on the value of the gas 
extracted from a nearby well.

#2 – Drillers may have to change the way they drill wells–greatly 
restricting where wells can go due to concerns over the zone of 
fracking. That is, drillers will become gun-shy, significantly affecting 
the economics of the industry in PA.

Currently there is a 350-foot setback from the edge of a unit 
boundary when drilling a shale well. The key question is, after you’ve 
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drilled the lateral and frack it, how far do the fractures extend out 
from the well? More than 350 feet? The answer is most likely “yes.”

In the Superior Court decision (copy below, pages 12-13), the court 
cites a definition of the hydraulic fracturing process that was 
accepted and relied upon by the lower court whose decision the 
Superior Court overturned. In other words, this is something 
accepted into evidence and relied on by all parties. Here’s part of the 
description for hydraulic fracturing (emphasis added):

Engineers design a [hydraulic fracturing] operation for a 
particular well, selecting the injection pressure, volumes of 
material injected, and type of proppant to achieve a desired 
result based on data regarding the porosity, permeability, and 
modulus (elasticity) of the rock, and the pressure and other 
aspects of the reservoir. The design projects the length of the 
fractures from the well measured three ways: the hydraulic 
length, which is the distance the [hydraulic fracturing] fluid will 
travel, sometimes as far as 3,000 feet from the well; the 
propped length, which is the slightly shorter distance the 
proppant will reach; and the effective length, the still shorter 
distance within which the [hydraulic fracturing] operation will 
actually improve production. Estimates of these distances are 
dependent on available data and are at best imprecise. Clues 
about the direction in which fractures are likely to run 
horizontally from the well may be derived from seismic and 
other data, but virtually nothing can be done to control that 
direction; the fractures will follow Mother Nature’s fault lines in 
the formation.

The paragraph above is problematic. If we’re reading it right, it says 
that (a) nobody really knows exactly how far a fracture truly extends, 
that the best available data is “at best imprecise,” and (b) some 
estimates say that fractures “sometimes” extend as far as 3,000 feet 
from a drilled well. That’s more than a half mile. You can see where 
this may be a big, huge problem. Can you imagine anyone who lives 
within a half mile of a well launching a lawsuit claiming trespass? And 
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a driller having to hire armies of geologists (and lawyers) to figure out 
how far/where the fracks extend, and fend off these lawsuits? Total 
chaos.

Those who oppose drilling (and oppose the use of fossil fuels) are 
waking up to the fact they may have just been given a huge present 
by the Superior Court. Note this article from Environmental Health 
News:

Landmark ruling could open the door to “hundreds of trespass 
lawsuits”

On Monday the Pennsylvania Superior Court issued an opinion 
that could have major ramifications for the hydraulic fracturing 
industry in the state: It states a company trespassed on a family’s 
land by extracting natural gas from beneath their property while 
operating a fracking well next door.

The Briggs family owns about 11 acres of land in Harford 
Township in Susquehanna County. When Southwestern Energy 
began operating an unconventional natural gas well on the 
adjacent property in 2011, the Briggs declined to lease their 
mineral rights to the company for development. In 2015, they 
filed a complaint that Southwestern was trespassing by 
extracting gas from beneath their property without a lease.

Southwestern didn’t dispute they’d removed natural gas from 
beneath the Briggs’ land, but argued they weren’t trespassing 
due to the “rule of capture,” which says the first person to 
“capture” a natural resource like groundwater, gas or oil owns it, 
regardless of property lines.

A lower court agreed with Southwestern and issued a summary 
judgment in their favor, but yesterday’s Superior Court opinion 
overturns that decision, stating that the rule of capture shouldn’t 
apply to unconventional natural gas drilling because of key 
differences in the method of extraction.

Page 4 of 8PA "Rule of Capture" Case has Power to Limit Marcellus Drilling | | Marcellus Drilling N...

4/9/2018https://marcellusdrilling.com/2018/04/pa-rule-of-capture-case-has-power-to-limit-marcellus...



“Unlike oil and gas originating in a common reservoir, natural 
gas, when trapped in a shale formation, is non-migratory in 
nature,” the opinion states. “Shale gas does not merely ‘escape’ 
to adjoining land absent the application of an external force. 
Instead, the shale must be fractured through the process of 
hydraulic fracturing; only then may the natural gas contained in 
the shale move freely through the ‘artificially created channel[s].'”

Ultimately, the Court said, “In light of the distinctions between 
hydraulic fracturing and conventional gas drilling, we conclude 
that the rule of capture does not preclude liability for trespass 
due to hydraulic fracturing.”

The case has now been remanded to a lower court, which will 
rule on whether the Briggs are entitled to compensation from 
Southwestern Energy for trespassing on their property by taking 
natural gas without a lease. In the meantime, the family has been 
given the opportunity to further develop their trespass claim, 
including getting estimates of how far the subsurface fractures 
and fracking fluid crossed boundary lines into the subsurface of 
their property.

“I think this potentially has big ramifications for both drilling 
companies and property owners,” said David E. Hess, the director 
of policy and communications for Harrisburg-based government 
affairs law firm Crisci Associates and former secretary of the 
Pennsylvania Department of Environmental Protection.

“If on remand the case requires compensation of the adjacent 
landowner for trespass as defined in the court decision, I think 
this could open the door to hundreds of potential similar 
trespass lawsuits filed all across Pennsylvania where 
unconventional gas well drilling occurs.”

Hess pointed out it’s hard to find an area in Pennsylvania’s shale 
patch where existing natural gas extraction leases don’t come up 
against property belonging to other landowners who didn’t sell 
their mineral rights. He also speculated that before this ruling 
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changes the way hydraulic fracturing operates in the state, there 
would likely be an attempt to clarify the law.

“I think if people perceive this as a threat to the industry,” Hess 
said, “we’ll soon see legislative attempts to redefine the rule of 
capture in Pennsylvania.”

Monday’s Superior Court opinion differs from similar cases in 
other states.

Referencing a case in Texas where the fracking company won 
(Coastal Oil & Gas Corp. v. Garza Energy Trust), the Pennsylvania 
Superior Court noted in Monday’s ruling, “we are not persuaded 
by the Coastal Oil Court’s rationale that a landowner can 
adequately protect his interests by drilling his own well to 
prevent drainage to an adjoining property. Hydraulic fracturing is 
a costly and highly specialized endeavor, and the traditional 
recourse to ‘go and do likewise’ is not necessarily readily 
available for an average landowner.”

The Court also noted that applying the rule of capture to 
hydraulic fracturing is problematic, since it would allow 
companies to extract natural gas from anywhere without the 
need for a lease as long as they could set up a fracking well on an 
adjacent property.

Hess noted that Pennsylvania’s laws are unique, so what’s 
happened with regard to the rule of capture and hydraulic 
fracturing in other states is unlikely to impact how things play out 
here.

“I think this is going to be an important decision,” he said, “but I 
think people will be chewing on this opinion for a long time to 
fully understand what it means.”*

*Environmental Health News (Apr 3, 2018) – Pennsylvania Superior 
Court rules that fracking natural gas from a neighboring property is 
trespassing
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What happens now?

The Superior Court decision remands the case back to a lower court 
to do the dirty work. The Briggs family must now build their case for 
how much of their gas has been extracted by Southwestern, and how 
much they think they deserve to be paid for it.

As Mr. Hess (former DEP Secretary) says above, a distinct possibility is 
that the state legislature will try to remedy the situation, to avoid 
killing the Marcellus industry, by passing a law that says rule of 
capture does apply to shale drilling.

Finally, it would not surprise us if Southwestern appeals the case to 
the PA Supreme Court.

This one is far from over.

Copy of the Superior Court decision:
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Pa. court redefines some fracking as 
trespassing
April 5, 2018 8:36 AM

By Laura Legere / Harrisburg Bureau

For more than a century, Pennsylvania law has allowed drilling companies to sink a well and then 
drain oil and gas from a neighboring property without paying the neighbor.

As early as the 1870s, Pennsylvania courts described oil’s “fugitive and wandering existence” and 
established the legal idea that oil and gas in an underground reservoir belongs to whoever grabs it 
from his own land first.

But a Pennsylvania appeals court upended that idea this week when it said that the legal theory 
known as the “rule of capture” does not apply to hydraulic fracturing in tight rock formations, like 
the Marcellus Shale, where gas doesn’t flow freely or generally escape without great effort.

The fractures that are created when high pressure fluid and sand are forced down a well can 
stretch as far as 3,000 feet from a well bore through the rock.

When those fractures cross boundaries and draw gas from under a neighboring property, it 
amounts to a form of trespass — even when a well bore itself does not cross under neighboring 
land, the state Superior Court decided earlier this week.

The decision is a departure from the common understanding that the rule of capture applies to 
the modern shale drilling era just as it did during decades of conventional oil and gas 
development.

Ross Pifer, a Penn State University law professor, said the ruling is flawed but if it stands, “It 
could have a big impact.” That impact could be both in increasing the negotiating power of small 
landowners for gas leases and in influencing how far away from property lines companies decide 
to drill wells.
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The rule of capture in the U.S. had its origins in fox hunting and courts have adopted the language 
of wild creatures to describe the idea ever since.

In 1907, the Pennsylvania Supreme Court said that when a driller puts a well right next to a 
property line, his neighbor’s only remedy is to drill his own well. “He must protect his own oil and 
gas,” the court wrote. “He knows it is wild and will run away if it finds an opening and it is his 
business to keep it at home.”

The concept even had its pop culture moment in the 2007 film, “There Will Be Blood,” when the 
ruthless prospector played by Daniel Day-Lewis reveals that he has drained the oil from under his 
rival’s property from wells on surrounding land.

“I drink your milkshake,” he says, and then makes an obnoxious sucking sound.

Fracking is different, the Superior Court concluded, because oil and gas in shale formations 
doesn’t “migrate freely” as it does in conventional reservoirs.

Remarkably, the Superior Court found just two relevant cases from the shale era to draw from: a 
2008 Texas case that upheld the rule of capture for hydraulic fracturing and a 2013 federal case 
out of West Virginia that rejected it.

The West Virginia decision — which found that applying the rule of capture to hydraulic 
fracturing “gives oil and gas operators a blank check to steal from the small landowner” — was 
vacated after the parties settled. But the Pennsylvania Superior Court found it compelling.

The federal district court described how company land agents use the rule to pressure landowners 
during lease negotiations: “The companies may tell a small landowner that either they sign a lease 
on the company’s terms or the company will just hydraulically fracture under the property and 
take the oil and gas without compensation.”

Another option under the rule, the federal court wrote, is that “a company may just take the gas 
without even contacting a small landowner.”

A Susquehanna County case

In the current case — which was brought against Southwestern Energy Production Co. by the 
Briggs family in Susquehanna County — the Superior Court did not rule on whether Southwestern 
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actually trespassed under the 11-acre Briggs property. It sent the case back to the Susquehanna 
County Court of Common Pleas to determine the facts.

The decision could also be appealed to the state Supreme Court.

Mr. Pifer said two crucial flaws make it difficult to discern a precise standard in the Superior 
Court’s decision.

One is that the court draws a firm distinction between hydraulic fracturing and conventional gas 
drilling, when in fact nearly every well in Pennsylvania — both conventional and unconventional 
— is fracked.

The other flaw is that the court calls shale gas “non-migratory in nature,” but gas from the 
Marcellus Shale does naturally escape and gather in shallower rock formations over eons.

“It would be easier if they were more clear in terms of what exactly this applies to,” he said. Does 
it apply to unconventional shale wells or does it apply to all wells that use hydraulic fracturing, 
even those targeting conventional oil and gas reserves?

David Overstreet, an attorney who represents natural gas companies, said, “Potentially it is a very 
significant decision, depending on what happens next” but “there are layers of questions 
presented even if this particular ruling stands.”

“Until we have a conclusive ruling on the questions of Pennsylvania law that are embedded here, I 
think it is difficult to predict precisely where we’re going to wind up,” he said.

“The best thing we can do as counsel for the industry is just take a deep breath.”

Laura Legere: llegere@post-gazette.com.

First Published April 5, 2018 7:37 AM
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	 EF	GHIJKL	MINO	HP	GQRKIJO	SHOT	UHK	FRRNVKH	WVXJQINYZ	[JQZKIJY\]_̂	̀abcd	ef	ghi	ji__kldmn_cn	opaibcqb	rqpbg	hids	ghng	hlsbnpdct	ubntgpbc_vghng	bikpdgk	c_	ghi	iwgbntgcq_	qu	_ngpbnd	vnk	ubqx	nsyqc_c_v	dn_s	xnltq_kgcgpgi	n	tdncx	uqb	gbikankkz{_	|}~���	��	����������}�	���}��	�}�����~��	�������f	e���	j̀ 	opaib	���̀abz	ef	e����f	�iui_sn_g	oqpgh�ikgib_	�_ibvl	jbqsptgcq_	rqxan_lpgcdc�is	ghi	hlsbnpdct	ubntgpbc_v	xighqs	gq	iwgbntg	_ngpbnd	vnk	ghbqpvh	n�idd	q_	dn_s	nsynti_g	gq	ghi	jdnc_gc�k 	abqaibglf	uqb	�hcth	ghi	tqxan_l	scs_qg	hnmi	n	dinkiz	̀k	n	bikpdgf	ghi	¡bcvvk	unxcdl	¢dis	n	tqxadnc_g	nkkibgc_vtdncxk	qu	gbikankk	n_s	tq_mibkcq_z	rbqkk£xqgcq_k	uqb	kpxxnbl	ypsvxi_gimi_gpnddl	�ibi	¢disf	n_s	ghi	gbcnd	tqpbg	vbn_gis	oqpgh�ikgib_ k	xqgcq_fnvbiic_v	ghng	ghi	bpdi	qu	tnagpbi	naadcis	n_s	abitdpsis	bitqmibl	¤l	ghijdnc_gc�£dn_sq�_ibkz	¥hi	tnki	gpb_is	q_	�highib	ubntgpbc_v	¦pcs	n_sabqaan_g	tbqkkik	ghi	cxnvc_nbl	hqbc�q_gnd	adn_i	qu	ghi	kp¤kpbunti	qu	nabqaibgl	¤qp_snblz_̂	naaindf	ghi	opaibcqb	rqpbg	bicgibngis	ji__kldmn_cn k	bitqv_cgcq_	qu	ghibpdi	qu	tnagpbif	¤pg	nt§_q�disvis	ghng	ghi	bpdi k	naadctngcq_	gq	hlsbnpdctubntgpbc_v	�nk	n_	ckkpi	qu	¢bkg	cxabikkcq_	c_	ghi	tqxxq_�indghz	̈qbvpcsn_tif	ghi	tqpbg	dqq§is	gq	ghi	q_dl	qghib	tnkik	gq	hnmi	nssbikkis	ghckckkpif	������©	ª~©	«	¬��	��}��	��	¬�}�	���}��	®}���f	ē�	oz°z±s	�	�¥iwze����f	n_s	�����	��	��������²�	³���©���~�́	µµ�f	¶qz	·̧�e£r¹£��ef	e��±	°ºe���±��	�¶z�z°z¹nz	̀abz	��f	e��±�f	�}��}	�������f	e��±	°º	��̄±�̄��¶z�z°z¹nz	»pdl	±�f	e��±�z	¥hi	ji__kldmn_cn	tqpbg	nvbiis	�cgh	ghibngcq_ndi	c_	ghi	�����	sitckcq_	n_s	������© k	sckki_g	ghngf	vcmi_	ghi	abntgctndsc�ibi_tik	¤ig�ii_	tq_mi_gcq_nd	xighqsk	qu	iwgbntgcq_	n_s	hlsbnpdctubntgpbc_v	n_s	¤ig�ii_	ghi	bikaitgcmi	aqkcgcq_k	qu	qcd	n_s	vnk	abqsptibkn_s	dn_sq�_ibkf	ghi	bpdi	qu	tnagpbi	scs	_qg	abqgitg	qcd	n_s	vnk	abqsptibkixadqlc_v	ghi	hlsbnpdct	ubntgpbc_v	xighqsz
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In landmark ruling, Pennsylvania Superior 
Court opens door to trespass claims against 
fracking companies

By TERRIE MORGAN-BESECKER
Scranton Times-Tribune

APRIL 4, 2018, 3:00 PM 

Susquehanna County family can proceed with a lawsuit against an energy company that 

extracted natural gas from beneath their land using wells on an adjacent property, the state 

Superior Court ruled in a potentially precedent-setting decision.

The ruling in the suit Adam Briggs and his two siblings filed against Southwestern Energy Production 

Co. is important because it negates a legal principle in oil and gas law that allows companies to 

siphon natural resources from beneath land they do not own without compensating the landowner.

In landmark ruling, Pennsylvania Superior Court opens door to trespass claims against fracking companies. Decision negates 
a legal principle that allows companies to siphon natural resources from beneath land they don't own. (Spencer Platt / Getty 
Images)
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Briggs filed suit in 2015 against Southwestern relating to an 11-acre property he, his brother, Joshua 

Briggs, and his sister, Sarah Briggs, own in Harford Township.

The suit alleges Southwestern operated two wells to extract natural gas from a Marcellus Shale 

formation under the Briggs’ property since 2011. The Briggs were never compensated for the gas, 

however, because the wells are on a neighbor’s land. Southwestern has a lease with the neighbor but 

not the Briggs family.

A Susquehanna County judge dismissed the lawsuit in August, after finding Southwestern was not 

required to pay the Briggs family based on a legal principle known as the “rule of capture.” The rule 

allows companies to drain a natural resource, including oil, gas or water, from beneath property they 

do not own as long as they do not trespass on the land.

In its ruling, the Superior Court noted the rule is based on the idea that ownership of underground 

pools of gas or oil cannot be determined because the resource naturally migrates between property 

lines.

Multiple appellate courts have found the rule means one property owner can drill a well a short 

distance from a neighbor and use it to extract oil or gas from the neighbor’s property without paying 

them. If that neighbor objects, the only recourse would be to “go and do likewise” by drilling their 

own well to siphon off the other person’s land.

In his appeal, the Briggs’ attorney, Laurence Kelly, of Montrose, argued the rule should not apply to 

natural gas extracted through hydraulic fracturing because the gas contained in Marcellus Shale does 

not freely migrate. It is only freed by the fracking process.

The Superior Court agreed.

“Traditionally the rule of capture assumes that oil and gas originate in subsurface reservoirs or pools 

and can migrate freely within the reservoir and across property lines,” the court said. “Unlike oil and 

“
Now it’s crystal clear Pennsylvania law will not 

apply the rule of capture to fracking fissures 
that migrate under unleased acres.

— Robert Burnett, a Pittsburgh attorney who represents landowners in oil and gas disputes
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gas originating in a common reservoir, natural gas, when trapped in a shale formation, is 

nonmigratory in nature.”

The court noted concerns cited by other appellate courts that the rule of capture negatively impacts 

owners of small land tracts who do not have a lease with a gas driller.

The court said the rule gives a gas driller no incentive to negotiate with small property owners 

because it could use hydraulic fracturing “to create an artificial channel beneath an adjoining 

property and withdraw natural gas from beneath the neighbor’s land without paying a royalty.”

The court’s decision overturns the ruling, dismissing the Briggs’ case and returning it to Susquehanna 

County Court for further proceedings.

It’s not know if Southwestern will appeal the decision. Attempts to reach Jeffrey Malak, attorney for 

Southwestern, and other company officials were unsuccessful Tuesday.

If no appeal is filed, the ruling would set a precedent that would impact other similar disputes 

between landowners and oil and gas companies, Kelly said.

Robert Burnett, a Pittsburgh attorney who represents landowners in oil and gas disputes, applauded 

the ruling because it will help protect landowners’ rights. Burnett is not involved in the Briggs’ case, 

but has argued against the rule of capture in other cases.

“This is a significant decision from the Superior Court,” Burnett said. “Now it’s crystal clear 

Pennsylvania law will not apply the rule of capture to fracking fissures that migrate under unleased 

acres.”

Attempts to reach officials with the Marcellus Shale Coalition, a lobbying group for the natural gas 

drillers, were unsuccessful Tuesday.

Copyright © 2018, The Morning Call

This article is related to: Fracking
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